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P-R-O-C-E-E-D-I-N-G-S1

9:30 a.m.2

CHAIRPERSON GRIFFIS: Good morning, ladies3

and gentlemen. Let me call to order the public4

meeting for Tuesday, 6th of May, 2003. I wish you a5

pleasant morning. My name is Geoff Griffis. I am6

Chairperson.7

Joining me today is Mr. Etherly. Also8

representing the Zoning Commission, Mr. Parsons.9

Representing the National Capital Planning Commission10

is Mr. Zaidain. Ably staffing us from the Office of11

Zoning is Ms. Bailey, Mr. Moy, and also Mr. Nyarku.12

We have corporation counsel with us this morning.13

Let us get right into the large agenda14

items for this morning's decisions.15

MR. MOY: Good morning, Mr. Chairman and16

members of the Board. The first decision case this17

morning is Application No. 16938 of The Most18

Worshipful Prince Hall Grand Lodge pursuant to 11 DCMR19

3104.1 for special exception to establish an accessory20

parking lot having 21 parking spaces under Section21

214. I should note here that the application was22

amended at the Board's public hearing on November 26,23

2002, because it was originally 32 parking spaces.24

And pursuant to 11 DCMR 3103.2, a variance25
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from the requirement that the parking spaces be1

located within 200 feet of the use to which they are2

accessory under Subsection 214.3 and a variance from3

the requirement that accessory parking spaces be4

contiguous to or separated only by an alley from the5

use to which they are accessory under Subsection 214.46

in the R-4 District at premises 1902 and 1906 Vermont7

Avenue, N.W. That's in Square 333, lots 827. Again,8

at the Board's November 26, 2002, public hearing the9

application was amended to exclude lots 824 and 825.10

At the Board's meeting on March 25, 2003,11

the Board completed hearing testimony on the case12

application and scheduled a decision meeting for May13

6, 2003. The Board requested at that time from the14

applicant and party opponents proposed conditions and15

findings of fact and conclusions of law.16

These were provided by the applicant and17

the party opponent Westminster Neighborhood18

Association. That's in your case files as Exhibit19

Semi 1 and Semi 2 respectively. Westminster20

Neighborhood Association also submitted alternative21

proposed decision and conditions. That's in your22

folders as Exhibit Semi 3.23

Finally, findings of fact and proposed24

conditions have also been received from ANC-1B, and25
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that's in your folders under Exhibit Semi 4. That1

completes my briefing, sir.2

CHAIRPERSON GRIFFIS: Thank you very much,3

Mr. Moy.4

As Mr. Moy has outlined, there were some5

revisions to this application. We did add the6

variances to it. There has been some complication7

based on the fact that we have the existing structure8

that does not by its history or development require9

parking. There is an existing surface parking lot10

that is under application now of which, as Mr. Moy has11

laid out, does not meet the requirements of 214.12

With the party in opposition, also the ANC13

in opposition, it's clear that we have a full record14

on this. I would like to begin with a brief15

deliberation on this. Then I anticipate going to a16

motion and speaking to that motion.17

As we looked at the special exception, and18

also variances, I believe this has not from its19

history -- well, there is a difficulty in looking at20

214 requirements in terms of distance and making the21

test for variance, what is unique and what is the22

practical difficulty.23

Based on its inherent location, there was24

some discussion of the fact that the uniqueness was25
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that it wasn't located within the dimensional1

requirements an the practical difficulties that you2

could not move it into the dimensional requirements.3

I think we understand the realities. Whether that4

makes the test or not is obviously up to our decision5

today.6

Also of compelling reasoning, I think, has7

been laid out by the parties participating in this8

case and also the ANC. This neighborhood has changed.9

It was one of a certain stature when originally10

developed. It went through transition and it is now11

in another transition.12

The basic element of special exceptions13

are time. I believe that the fundamental idea with14

special exception and the timing to those is so that15

one can adapt to changes whether it be changes in the16

specific site under application to see how it17

performs, or how that site fits within an area that18

may well also change.19

It is obviously our check to revisit20

elements. This has in its component a special21

exception and I believe it is a critical component of22

how we should view this.23

I'm not sure, although it is in the24

record, this has been in operation outside of25
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compliance, meaning the previous special exception1

that granted the ability for them to perform --2

parking had expired some 10 or so years ago. All3

special exceptions, of course, and the record4

reflects, would be viewed as new. I think that also5

goes back to the fact of the timing issue with this.6

Perhaps of some note that fills out the7

record is even in its nonconformity without approval8

from the BZA how it was, in fact, maintained or how it9

perhaps had come, or not come, into compliance with10

specific requirements of the regulations.11

I think it is undisputed that it, in fact,12

did not come up to compliance through the regulations,13

that is, in terms of screening and in terms of other14

elements, even striping for proper size parking15

spaces.16

That lends some concern but I don't think17

it is critically fundamental. What is critically18

fundamental to me is 214.7 which states that accessory19

parties shall be so located in facilities in relation20

to the parking lot shall be so designed that they are21

not likely to become objectionable to adjoining22

properties or neighbors.23

I think there is substantial evidence in24

the record that speaks to the prominence of this25
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corner lot and site in this area. The fact that there1

is a new historic district that was created also2

speaks to the prominence of the history of this area3

and the architecture.4

We also in the record note that there is a5

new memorial developed around the new metro station.6

There is historic building or house that abuts the7

parking lot. All of these are part and parcel of the8

changes or let's saying maturing of this neighborhood9

into its new stature.10

I find it, in fact, a threshold that this11

application does not cross and I do not believe that12

they have in this application and in the facts laid13

out met the burden that we would move to approve the14

application. I can hear others or we can deliberate15

under a motion if so desired.16

Yes, Mr. Parsons.17

COMMISSIONER PARSONS: When I first came18

to this town -- city a prevalent undertaking was to19

demolish residential stock adjacent to commercially20

zoned property and put up a surface parking lot.21

Usually a commercial parking lot. It had nothing to22

do with this case but it was prevalent. Virtually23

almost all those are now gone. That is, the24

development caught up with that behavior. Of course,25
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historic preservation law won't allow that to happen1

anymore.2

So while I may have voted for this in the3

1970s, certainly this was a much different community4

after 1967. Now it is, in my view, a missing tooth in5

an historic district. It's offensive qualities have6

not as much to do with trash and traffic as it does7

that this area is ripe and needs redevelopment of this8

site.9

For that reason, I agree with you as I10

understood you to say that you are not motivated to11

approve this application. If you want a motion to12

deny, I will do that. I move that we deny the13

application.14

CHAIRPERSON GRIFFIS: Good. Is there a15

second?16

BOARD MEMBER ZAIDAIN: I'll second.17

CHAIRPERSON GRIFFIS: Thank you, Mr.18

Zaidain. Further discussion Mr. Zaidain?19

BOARD MEMBER ZAIDAIN: Well, just as the20

second to the motion I agree with everything that's21

been said. I think a lot of the testimony that we22

heard related very well to this case as a special23

exception.24

I think the applicant gave testimony on25
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what could be done to make this work if it was just a1

special exception which under that doctrine uses are2

compatible with the underlying zone district and need3

to be evaluated for their impacts.4

However, we're not just dealing with a5

special exception here. There were two additional6

variances that needed to be addressed which obviously7

elevates the bar of evidence, I guess I should say.8

I didn't hear it through the testimony9

that was received that would make this application10

overcome that hurdle. That reason, along with the11

other reasons that have been stated, that is my12

position.13

CHAIRPERSON GRIFFIS: Good. Thank you14

both very much. One aspect --15

COMMISSIONER PARSONS: Mr. Chairman, I16

also found the submission by the Westminster17

Neighborhood Association to be very well crafted.18

CHAIRPERSON GRIFFIS: I agree.19

COMMISSIONER PARSONS: Of course, they20

provided one of the alternatives. I'm talking about21

the denial.22

CHAIRPERSON GRIFFIS: Good. Yes. I was23

going to go to that. I think there are pieces that we24

can pull out if so needed to identify for the record25
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in our deliberation on how we are moving on this.1

One aspect technically, we had discussed2

numerous times whether this was what is known as a3

hybrid variance. That is, it kind of spans between4

use and area. Some of the issues for deciding whether5

this was a use variance goes to the fact of -- goes to6

the test of whether if this was, in fact, granted7

whether it would fundamentally change the character of8

the neighborhood.9

One could, I think, further pursue that10

and say it would fundamentally disrupt the zoning for11

the area. Of course, the hall is in a commercial12

zone. This surface parking lot is predominately and13

over a majority an R-4 residential zone. I believe in14

terms of deal with a hybrid that we can, in fact, look15

to both tests for use in area.16

I may be mistaken in this but this is the17

way I have been interpreting it in looking at this18

application and to see whether this application comes19

up to one or the other or perhaps even both. I think20

even if we went to the lesser of the area it falls21

short. We've discussed some of the pieces.22

I think it's an excellent point to point23

to direct our attention to the findings and24

conclusions by the party in opposition. I also agree25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

13

that it is very well crafted and speaks directly to1

the issues.2

One of the fundamental pieces to it is3

that they outline the fact that the objectionable4

conditions they felt were not addressed by the5

applicant. I would concur with that in terms of first6

identifying and addressing that they exist and then7

looking to a remedy or a diminishing aspect of those8

as they had seen or heard them.9

Speaking of the fact that no one has10

complained in the past or that they had prior approval11

to me does not give fundamental weight to obliterate12

what is now currently being brought. Also, I did go13

to the submissions and the record from the Westminster14

Neighborhood Association regarding the changes as I've15

outlined the changes to the community and how it is16

maturing once again.17

I think they also had pertinent points in18

terms of the traffic expert and talking about how that19

also did not necessarily speak to how a surface20

parking lot in an R-4 zone in this specific case21

creates objectional conditions, but rather spoke22

directly to the impact of the traffic and how it may23

well not create objectional conditions.24

I'm not persuaded that the traffic expert25
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-- with all the traffic expert had mentioned, but I1

think it's an important distinction to state for the2

record. I think that is what I would like to note at3

this point, unless others have further deliberation on4

this application. Anything further? Very well. Then5

let me ask for all those in favor of the motion to6

deny the application signify by saying aye.7

ALL: Aye.8

CHAIRPERSON GRIFFIS: Opposed? Very well.9

We can record the vote.10

MR. MOY: The staff would record the11

motion to deny the application, motion made by Mr.12

Parsons, seconded by Mr. Zaidain. Also in the motion13

to deny Mr. Etherly and Mr. Griffis, the Chairman, and14

one mayoral appointee not present and not voting.15

CHAIRPERSON GRIFFIS: Thank you. Mr. Moy,16

if I can, move the schedule just a tad. Can we deal17

with the application 16987 of Pablo Martinez at this18

point?19

MR. MOY: Yes, sir. The next case then is20

Application No. 16987 of Pablo Martinez pursuant to 1121

DCMR 3104.1 for a special exception to allow a rear22

deck addition to an existing flat (two-family23

dwelling) under Section 223, not meeting the lot24

occupancy (Section 403), rear yard (Section 404), and25
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court area (Section 406) requirements in the R-41

District at premises 1207 Clifton Street, N.W. That's2

in Square 2865, Lot 41).3

At its public meeting on April 15, 2003,4

the Board completed testimony on the application and5

scheduled a decision meeting for May 6, 2003. At that6

time the Board requested that the applicant provide7

revised surveyor's plat certified in the District of8

Columbia. However, the applicant has notified the9

Board that they would not be able to submit a revised10

plat by the meeting date of May 6, 2003.11

In addition, the applicant has requested12

that the Board defer its decision until the survey is13

completed and submit it to the Board. That letter is14

in your case folder under Exhibit 40. That completes15

my briefing, sir.16

CHAIRPERSON GRIFFIS: Good. Thank you17

very much. Obviously Exhibit 40 is pertinent for us.18

We also welcome and say good morning to Ms. Mitten19

who has joined us representing the Zoning Commission.20

She has several cases for decision as we continue21

with this morning's schedule.22

Board members, I have no disagreement with23

continuing this or postponing our decision on this24

case until we get that information. As you recall,25
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there were several plats that were submitted in the1

application prior to the public hearing.2

What is under question is the actual lot3

occupancy. Obviously as the lot occupancy changes4

there's potential for this becoming a variance rather5

than a special exception as advertised unless there is6

any objection to that.7

BOARD MEMBER ZAIDAIN: No. I mean, we8

essentially requested it and they show good faith that9

they are trying to get it taken care of.10

CHAIRPERSON GRIFFIS: Very good. In which11

case let's set this for a new date. Mr. Moy, with12

just undue caution with this, why don't we just set13

this for the first meeting in June.14

MR. MOY: Yes, sir. That date would be15

June 3rd.16

CHAIRPERSON GRIFFIS: Very well. Anything17

else we need to do on that?18

MR. MOY: That's all, sir.19

CHAIRPERSON GRIFFIS: Good. Let's move on20

then.21

MR. MOY: Okay. The next case then would22

be Application No. 16989 of William T. and Norma G.23

Byrd, pursuant to 11 DCMR 3103.2, for a variance from24

the use provisions to allow office use within a two25
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story row dwelling under Section 330.5, in the R-41

District at premises 714 10th Street, N.E. in Square2

912, Lot 72.3

At its April 8, 2003, public hearing the4

Board heard testimony on the case application and5

scheduled a decision meeting for May 6, 2003. At that6

time the Board requested the following. From the7

applicant a brief on estoppel. That is in your case8

folders under Exhibit 34.9

Finally, proposed findings of fact and10

conclusions of law which were received by both the11

applicant and the party opponent, Marie Claire Brown.12

That's in your case folders as Exhibits 36 and 3513

respectively. That completes my briefing, Mr.14

Chairman.15

CHAIRPERSON GRIFFIS: Thank you very much.16

I know the Board is very familiar with this. I think17

I can speak for the Board in saying that this is a18

troubling confluence of circumstances, none of which19

we would ask to be put upon anybody.20

However, I think that our role is fairly21

clear in how we look at this. We have a request from22

the applicants to consider the argument of estoppel23

first, and then proceed to the arguments in case24

presentation for use variance. I see some lot into25
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that. Unless others object I would like to proceed in1

that fashion.2

We have ample submissions by those3

participants regarding the estoppel issue that is4

before us. I would like just to outline the four5

tests that go to estoppels that we can speak to those6

specifically as we begin our deliberation.7

The first, of course, is that a party acts8

in good faith and that good faith is based on an9

affirmative act by an authority, or perhaps it can10

also be stated in terms of a municipal entity. Third11

would be that there were expensive improvements and12

permanent improvements that were made that were13

obviously based on this action and pursued in good14

faith.15

The fourth and final is the fact that the16

equities would strongly favor the party seeking to17

invoke the doctrine. That meaning, of course, that18

the equities would support the applicant in this case.19

With that, I will open up discussion with a bit of20

digression.21

I wanted to make a clarification. There22

is a statement in the applicant's submission that the23

Board somehow had indicated that the zoning on this24

was something. I'm not getting into specifics because25
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it may muddy the waters in a muddied-water case.1

Obviously the details of this and the2

facts of this are whether there was clear zoning3

designation for this specific property. There were4

some changes in its history and we had directed, and I5

think wisely directed, that the zoning get certified6

before we finalize the hearing on this case. It was7

not our responsibility.8

In fact, applicants coming before the9

Board if it is a self-certified or other type of10

application take the responsibility of stating fact to11

us. It is not ours to investigate what is the zoning12

and then to certify it. That is certified by the13

Office of Zoning and that is the authority that14

certifies zoning on a case.15

With that, we do have a submission of the16

certification. I think in the first test17

fundamentally acting in good faith I have absolutely18

no question and I don't think we've been given any19

indication or facts or evidence that would indicate20

that actions were not done in good faith.21

The second goes to the affirmative action22

and what was relied upon to pursue in good faith.23

There is some troubling aspects in my mind. The first24

indication of the zoning on this specific property25
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that was for sale was from the real estate listing,1

whatever it is called in this day and age. I always2

know it as the MLS. I think it's the MRIS these days.3

And noted it is in the record and at the4

bottom of that is a fairly strong disclaimer. I think5

there is ample evidence of perhaps brief speaking on6

the record of the fact of information on those are7

often unreliable or insufficient.8

If we pursue further the next steps, and9

I'm not sure if all Board members are absolutely clear10

of whether there was a closing on the property based11

on that information. Then there was a trip to BLRA in12

order to investigate the C of O or whether that13

happened prior to the closing. I don't think it's a14

fundamental fact that needs to be relied on in terms15

of timing.16

The other issue I want to address is the17

fact of the appraisal. It was indicated by the18

applicant that the appraisal cost was more than would19

be for a single family house or dwelling based on the20

fact that it was a commercial appraisal. However, the21

appraisal that was submitted was done on a residential22

appraisal sheet.23

I am not an appraiser and perhaps that's24

what happens on all of them. They use a standard form25
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and I can be corrected with that. But even the1

comparables on the appraisal were done for residential2

properties.3

I think in making a commercial investment4

on a commercial property whether it be existing or5

development it is critical to have certified zoning if6

there is any question as to the facts and the standing7

of the property.8

The third in terms of making permanent and9

expensive renovations or improvements to the specific10

property, I think the record falls short in that11

threshold. Also there was talk of rewiring and some12

other, I would say, lesser improvements done to the13

property. I'll let others speak to those tests and14

the fourth if so moved.15

Yes, Ms. Mitten.16

COMMISSIONER MITTEN: Mr. Chairman, I17

agree with everything that you have said. As well to18

perhaps emphasize the point that you made about the19

appraisal which I think it is true that it was20

appraised as a dwelling. There is no indication other21

than the zoning that the appraiser was acknowledging22

the potential for commercial use and the comparables23

that were cited are single family dwellings as well.24

I don't think there can even be a25
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representation that the price that was paid was1

inflated by the potential for commercial use. I guess2

just to piggyback on your comment that there were no3

permanent and expensive improvements, I agree with4

that. As well I believe the case to be true that the5

applicant did not even pay more for the property based6

on the appraisal. There was no premium being7

assessed.8

I think there were plenty of reasons why,9

as you had suggested, the applicant in this case10

should have gotten a zoning certification. We have a11

row of dwellings that were built at the same time all12

in residential use. The property was in residential13

use and configured as such. There were a number of14

reasons why that would suggest notwithstanding what15

was indicated to be C-2-B zoning that there was a16

disconnect.17

We don't know because the applicant could18

not identify the individual who provided the form or19

the document that is Exhibit B to their prehearing20

statement. We don't know if that person had suggested21

to them that they seek a zoning certification because22

that individual hasn't been identified.23

I frankly don't know where you get this24

form. I have not experienced being able to obtain a25
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form exactly like this. I think it's no different,1

you know, than there is a building area listed on the2

form as well.3

Yet, if you look at the building area on4

the form in Exhibit B it's different than the building5

area that's listed on the NRAS public record. It's6

different than the building area listed in the7

appraisal, but no one is saying, "Oh, I bought a8

bigger building based on this." That's just not9

credible to rely on the representations of a document10

of this type.11

I agree with you and I think the case has12

also been made by the opponents that the equities13

strong favor actually holding the applicant to the14

standard of the existing zoning because of the15

detrimental effect that granting the variance based on16

an estoppel argument would result in.17

CHAIRPERSON GRIFFIS: Good. Thank you.18

Mr. Zaidain.19

BOARD MEMBER ZAIDAIN: I agree. I don't20

have the entire transcript in front of me and I'm21

struggling with one point, but I recall the claim22

being made that the applicant was under the impression23

that it could be used for this use because the24

previous owner was operating a home occupation.25
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Unfortunately, they are caught in a1

quagmire of there is a big difference between a home2

occupation and what they are proposing under the3

zoning regulations. One is allowed and one is not.4

I think even that gives more5

substantiation to the fact that the estoppel argument6

just isn't there because you can't rely on something7

that -- what they are doing unfortunately is vastly8

different from home occupation because they are not9

living there.10

They are operating a business out of the11

house so they can't really rely on thinking that a12

home occupation -- because a home occupation was there13

and they were allowed to do this as well because14

unfortunately -- well, maybe fortunately under the15

zoning regulations there's a big difference between16

the two.17

CHAIRPERSON GRIFFIS: Indeed. Any other18

last comments on this?19

BOARD MEMBER ZAIDAIN: Just to make sure20

I've got some structure to how we are deliberating21

this, we're doing the estoppel arguments first and22

then moving to the use variance?23

CHAIRPERSON GRIFFIS: That's correct.24

BOARD MEMBER ZAIDAIN: Okay.25
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CHAIRPERSON GRIFFIS: I think we also went1

to great length in terms of trying to evidence2

everything. We did at one point indicate, or request,3

that the tax assessment or tax document on the4

property be provided that may have indicated, in fact,5

perhaps a wrong zoning on it if that was the case, or6

maybe taxed for a commercial property which may have7

lent itself to other agencies. But I think the record8

is full with what has happened in this case.9

If there is nothing further then on the10

estoppel, I believe that it is appropriate to move11

denial of the application based on the argument of12

estoppel. I would ask for a second.13

COMMISSIONER MITTEN: Second.14

CHAIRPERSON GRIFFIS: Thank you very much.15

Is there further discussion to the motion? If not, I16

would ask for all those in favor of the motion to17

signify by saying aye.18

ALL: Aye.19

CHAIRPERSON GRIFFIS: And opposed? We20

will record that vote and go to the use variance.21

MR. MOY: Yes, sir, Mr. Chairman. The22

staff would record the vote as four, zero, one. The23

motion of the Chairman, seconded by Ms. Mitten, Mr.24

Zaidain and Mr. Etherly also voting to deny on the25
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issue of estoppel. One being the mayoral appointee1

not present and not voting.2

CHAIRPERSON GRIFFIS: Thank you very much,3

Mr. Moy.4

Going to the test for the use variance, of5

course, this Board is well aware the use variance is a6

very difficult test to make. It does clearly lay out7

the fact that there is some uniqueness to the8

property.9

There are special conditions to that that10

lend itself a great hardship for a compliance with the11

zoning regulations, meaning that there is something12

unique that precludes one from using this as it is13

intended to be used under the regulations, and that14

there is necessarily no immediate alternative use that15

comes into compliance and matter of right, and that it16

would not, of course, impair the intent of the zone17

appointed map.18

I think this is fairly quick. This is in19

a row of town houses that are almost identical based20

on the photographs that I've seen. In terms of the21

unique character arising out of the land or structure,22

I don't see any. Certainly there are unique23

circumstances involved in this but that, again, does24

not go to as we must look at arising out of the land25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

27

and structures.1

In terms of the hardship that is created,2

that also is a very difficult threshold for me to see3

on the evidence that is presented in this case. There4

is the potential for resale. There is the potential5

for utilizing this as it was built and as is matter of6

right for residential.7

Third, for the detriment, I think there is8

actually ample evidence of how this would be9

detrimental. Although it is close to the commercial10

corridor, I believe it was the Office of Planning that11

articulated the importance of preserving and moving12

commercial to H Street in its own development and13

preserving and indicating and maintaining the14

residential components that are adjacent to that15

commercial meaning not dispersing the commercial16

throughout the area.17

That is diluting essentially the18

commercial corridor and having large impact. I think19

the participants in this case also indicated the large20

impact and negative impact it would be if there were21

introductions of spot commercial use with the22

residential in the area.23

Others on that? Mr. Zaidain.24

BOARD MEMBER ZAIDAIN: I agree with25
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everything you say. We kind of debate out here and1

back there about the impact our decisions make from a2

precedential standpoint. I can't imagine any positive3

impact of approving a use variance based on the type4

of presentation we received, one of misinformation and5

miscommunication.6

There are legitimate issues and I7

definitely feel for the applicant. I think it's a8

tough situation but in terms of the standard they have9

to meet and not compromising the zone plan, I think it10

would be a very, very dangerous road for this Board to11

walk down.12

CHAIRPERSON GRIFFIS: Thank you, Mr.13

Zaidain.14

Others? If not, I would move denial of15

Application 16989 under the submissions for a use16

variance for the premises of 714 10th Street, N.E.,17

which is Square 912, Lot 72 and ask for a second.18

COMMISSIONER MITTEN: Second.19

CHAIRPERSON GRIFFIS: Thank you, Ms.20

Mitten.21

Further discussion on the motion? I think22

it has been fairly clear and laid out and addressed by23

the applicant and also the parties in opposition. I24

would ask for those in favor of the motion to deny25
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signify by saying aye.1

ALL: Aye.2

CHAIRPERSON GRIFFIS: And opposed?3

MR. MOY: Staff would record the vote as4

four, zero, one. The motion of the Chairman seconded5

by Ms. Mitten. Mr. Zaidain and Mr. Etherly also6

voting in denial of the application. A mayoral7

appointee not present and not voting.8

CHAIRPERSON GRIFFIS: We just need to take9

two minutes, I believe, to change tapes for the next10

-- you're okay? I thought I was going to get two11

minutes break.12

(Whereupon, off the record.)13

CHAIRPERSON GRIFFIS: We have several14

requirements for this morning and we are trying to get15

an independent tape on this. We are going to let the16

Office of Zoning Staff work with the recorder to see17

if we can get that done for today. I promise it won't18

be more than three minutes and we'll have this19

resolved.20

(Whereupon, at 10:48 a.m. off the record21

until 11:03 a.m.)22

CHAIRPERSON GRIFFIS: We are back. Let's23

reconvene. And I think we are technically ready.24

Okay. Let's proceed.25
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MR. MOY: The next case for decision1

making is application number 16553G of George2

Washington University, pursuant to a motion for a stay3

of conditions 9 and 10 of the BZA's final order on4

remand, number 16553F, which was issued on December5

21, 2001.6

The Board served all parties to this7

application with a notification that the parties could8

respond to the University's motion by April the 15th,9

2003. Also the Board allowed the University to10

address any part responses by April 22, 2003.11

In terms of key documents in your case12

folders, the first is the motion for a stay which was13

submitted by the University, dated April 1, 2003.14

That's listed as Exhibit 389.15

Second, the ANC 2-A's response to the16

University's motion to stay is listed as Exhibit 395.17

This document arrived late, however, arriving to the18

Board on April the 23rd. On April the 14th, which was19

the day before the due date of April 15th, ANC-2A20

submitted a letter requesting that the record be kept21

open until they were able to file their ANC report,22

which they did. And that letter is Exhibit 391.23

Finally, the University's reply in support24

of its motion to stay is in your folders as Exhibit25
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398.1

The last item, Mr. Chairman, is that we2

received this morning from the Foggy Bottom3

Association a -- I suspect from my reading, their4

document regarding the University's motion for stay.5

That completes my briefing, sir.6

CHAIRPERSON GRIFFIS: Very well. So we7

have several late filings, the first of which is the8

ANC report which is indicated as Exhibit 395 which9

would require a waiver to be submitted and accepted10

into the record. I have no concern with waiving that11

as also the representative of the University had12

indicated that they did not object to that with13

addition of time for their filings.14

Are there any concerns, objections to15

waiving and accepting ANC report?16

COMMISSIONER MITTEN: No objection.17

CHAIRPERSON GRIFFIS: Good. Then we can18

take that as a consensus and accept that into the19

record.20

Mr. Moy has indicated further filings of21

this morning to be submitted into the record. I have22

great concern in accepting those, not knowing what23

they are at this point, but also not understanding why24

they would come in this morning or most importantly,25
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what we were supposed to do with them.1

We've had a very busy morning just on the2

realities of the issue and how we would read, digest3

and deliberate. I have some concern. I think it would4

in fact lend itself to prejudicing those in5

participation in this case as not having opportunity6

to have read or respond to those. Unless we don't7

want to proceed today with this issue, I would suggest8

that we do not waive in those submissions into the9

record. And I'd hear from others.10

BOARD MEMBER ZAIDAIN: I would agree.11

COMMISSIONER MITTEN: I agree.12

CHAIRPERSON GRIFFIS: Good. Thank you.13

Then the last three -- four let's say14

housekeeping issue. Of course, this is a motion for15

stay of the conditions 9 and 10 of our final order,16

which was on the remand.17

For the record, I would just state that I18

believe it is true, and those members can correct me19

if I am incorrect, Mr. Etherly and Mr. Zaidain, that20

you have read the filings on this application and21

motion for stay and have also read the decisions. The22

original decision is a decision on remand. Is that23

correct?24

BOARD MEMBER ZAIDAIN: Yes.25
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BOARD MEMBER ETHERLY: That's correct, Mr.1

Chair.2

CHAIRPERSON GRIFFIS: Good. Both have3

indicated such, and therefore can proceed and4

deliberate on this.5

As stated, this is a motion for stay. I6

would like to outline the four part test for motions7

to stay as I have understood them and have gotten8

advice on this. If others disagree, we can correct9

this but I think it will put it into a frame of mind.10

The first, a denial of the stay would11

result in whether there's a substantial likelihood12

that the University would succeed on its appeal. The13

second would be whether a denial of the stay would14

result in irreparable injury to the University. The15

third would be whether granting the stay would16

prejudice any of the other parties participating. And17

fourth, is where lies the public interest on this18

issue.19

That laid out, I don't know if board20

members want me to restate condition 9 in my own21

language or there's a fine understanding, I think we22

can expedite our deliberation if I do not do that. So23

I won't unless others would like me to, and I'd open24

up the discussion on the motion for a stay.25
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BOARD MEMBER ETHERLY: Mr. Chair, if I1

may?2

CHAIRPERSON GRIFFIS: Yes.3

BOARD MEMBER ETHERLY: Just very briefly.4

We, of course, have had some dialogue5

prior to the beginning of the session.6

Just for my benefit as one of the newer7

members to grapple with this beast that is this8

particular issue, let me just note that I believe9

based on some of the additional counsel that we've10

received, the first prong of the stay standard is a11

difficult one for the University to meet here.12

But I am very interested in hearing the thoughts of my13

colleagues as we deliberate on the issue of14

irreparable harm.15

I do have some concerns that in terms of16

the argument that's been laid out by the University,17

it is troubling when you look at the sum in total of18

the impact of condition 9 and 10, or particularly19

condition 9 as relates to ongoing construction.20

Nonresidential or non-housing related structures on21

campus, I do have some concerns there. So I would be22

inclined to hear some discussion there.23

The issue of the public interest, however,24

I also believe is a very troubling prong of this25
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analysis for the University to hurdle as it speaks, I1

believe, a very fundamental aspect of this case which2

continues to be this body's and the District's ability3

to oversee and effectively -- I don't want to use the4

word regulate -- but to oversee the interaction, the5

growth, the development of the University as well as6

the continued viability of the surrounding community.7

So just to give my colleagues a sense of8

kind of where my massage points are in this particular9

issue as we look at the question of the stay.10

And I believe I think it's also very11

important to note that as we look at this issue, it's12

my understanding that our discussion as relates to the13

notes and bolts merits is going to be a very, very --14

what's the word I'm looking for? A very nuanced one15

in that we're not really going directly to the merits,16

we're just dealing with this question of stay. Is17

that correct, Mr. Chair?18

CHAIRPERSON GRIFFIS: That is correct.19

BOARD MEMBER ETHERLY: Okay. Thank you.20

Why don't you continue and talk a little21

bit about the substance of what you see in terms of22

irreparable injury and as you contrast that or compare23

or align it with the public interest?24

BOARD MEMBER ETHERLY: Well, in speaking25
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to the issue of, once again when you look at the1

second prong of the stay standard, what type of2

irreparable harm will result if the stay is denied, my3

concern reaches essentially to -- it was noted in the4

University's briefing materials the impact of5

condition 9 as related to ongoing plans and/or6

construction on campus that is not residential in7

nature. There was some reference to the business8

school, reference to other structures. And my concern9

there is -- well, let me just leave it there for the10

moment.11

When you deal with the public interest12

aspect of this, my concern is I think it was very13

clear, or perhaps it wasn't, that in prior dialogue,14

prior debate, but perhaps more importantly the orders15

that were finally implemented by this body the16

objective here was to be very clear, very strong in17

your language -- in our language regarding -- I don't18

want to use the word penalty here -- but very clear19

message that compliance was critical here and that20

there would be teeth attached to the failure of the21

University to comply.22

And those teeth are very strong. And in23

essence I believe what we're talking about today as we24

deal with that issue of irreparable harm and public25
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interest is supporting, continuing to support and1

stand by those teeth. Kind of weigh those two issues.2

I think on the one hand the irreparable3

harm of impacting the University's continuing4

educational and academic mission, as evidenced by the5

fact that condition 9 as drafted could conceivably6

have some impacts on other structures on campus that7

are not residential in nature, weighing that against8

the public interest of standing by the commitment of9

this body to have some teeth to prior order that says10

if you don't comply, there are going to be some clear11

consequences for your failure to comply. And I think12

that's what we're dealing with today.13

It's not an easy balance for me to14

necessarily reconcile, and so I just wanted to note15

for my colleagues I'm going to be very interested in16

hearing a little bit of discussion on that particular17

issue.18

CHAIRPERSON GRIFFIS: Okay. So in terms of19

the irreparable injury you really look at that as20

somehow hurting the mission of the educational21

University or its mission to be completed. And then22

the public interest you see as actually the strength23

of this body's orders and Zoning Commission's orders?24

BOARD MEMBER ETHERLY: I see the public25
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interest prong as encompassing to a significant extent1

the interest of this body and enforcing zoning regs2

and continuing to stand by its prior orders. So I see3

that as part of the public interest. I won't say4

that's the exhaustive list of what the public interest5

entails, but I believe a good part of that is part of6

my thinking, Mr. Chairman.7

CHAIRPERSON GRIFFIS: Okay. Thank you.8

BOARD MEMBER ETHERLY: Thank you.9

CHAIRPERSON GRIFFIS: Others?10

COMMISSIONER MITTEN: Mr. Chairman?11

CHAIRPERSON GRIFFIS: Ms. Mitten?12

COMMISSIONER MITTEN: I'm just going to13

take each of the issues one at a time and hopefully I14

will be addressing Mr. Etherly's concerns. But if I15

don't or you want me to expand on it, I'd be happy to16

have you elicit more from me and I'll try and address17

any concerns that you have.18

First, on the likelihood of success on the19

merits of the appeal before the Court of Appeals. I20

think Mr. Etherly was correct in saying that that's a21

very difficult case for the University to make. We22

have a brief from Corporation Counsel that is their23

brief on the merits of the appeal. And they are24

vigorously defending our order, and I believe that we25
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will prevail, that the Board of Zoning Adjustment's1

order will be affirmed.2

And I say that, I want to stress that I3

don't think the Corporation counsel recommends success4

to us lightly because it was in part their counsel5

that caused the BZA to ask for a remand of the first6

order Because there were concerns and we wanted to7

strengthen it.8

And so I think that if there were concerns9

from our counsel, that they would share those with us10

and they have not. So I believe that the likelihood11

of success on appeal for the University is remote.12

Second to the issue of irreparable harm,13

Mr. Etherly you mentioned that the University has14

stressed that they can't pull permits to start the15

business school, they can't get a certificate of16

occupancy for the art center.17

The Zoning Commission denied a further18

processing case for the Wellness Center due to lack of19

compliance, and so forth. But nothing in what they20

have expressed rises, nor have they suggested it rises21

to irreparable harm. It's perhaps profoundly22

inconvenience, but it's not irreparable harm.23

And I'd like to address one of the issues24

that they raise in their motion, which is their25
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talking about efforts to come into compliance with1

conditions 9 and 10, sort of like starting now. And2

they talk about, you know, enforcement of conditions 93

and 10 today would require the University to acquire4

immediately over 1,000 beds in neighborhoods outside5

of Foggy Bottom, and so forth.6

When the University sought its remedies in7

the court, wherever Judge Oberdorfer is -- I don't8

know the names of all the different courts -- and got9

the declaratory judgment, they did that and they take10

a risk knowing that it could be overturned and in11

fact, was overturned.12

And they did not, at least as it's being13

suggested here, that they did not make serious efforts14

to come or to pursue compliance in its totality. I15

mean, I don't want to suggest that I'm not very much16

in support of their efforts to build housing on17

campus, and they have two projects that we approved at18

the Zoning Commission to do just that.19

But in terms of pursuing acquiring short20

term/long term basis, whatever it was going to take,21

housing outside of Foggy Bottom West End, they're22

suggesting that that's been more of a recent effort23

because of the way they're characterizing the need to24

proceed immediately to do this, as if they've been25
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somehow waiting because of actions taken in a legal1

venue.2

So, I just want to mention that because I3

think that in terms of trying to come in compliance4

with conditions 8 and 10 now, they've had quite a long5

time to do that. And in fact, if there's something6

that is so flawed about the timing of the interim7

plan, as I'll call it, or the requirements that were8

put on the University, they've had quite a long time9

to come back to the Commission and amend the plan10

instead of saying they just want those conditions11

stayed in their entirety.12

Then the issue of balancing whatever harm13

there might be to the University by denying the stay14

against the harm to the parties and the public if the15

stay is granted, one of the important reasons why the16

requirement was put in place that, you know, permits17

and further processing would not go forward on18

nonresidential projects unless the conditions, the19

residential conditions were met was because we were20

endeavoring to focus the University's attention,21

energies, resources on providing the requisite housing22

on campus or for the interim period outside of the23

Foggy Bottom West End area. And that interest24

remains. And, in fact, it rolls into the final issue25
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about public interest.1

All the reasons why the order was put in2

place to restrain -- I'm going to quote from the brief3

now just because I think it expresses it as succinctly4

as I could trying to ad lib it -- "Restrain the5

irretrievable loss of housing for the general public6

as the University was converting off-campus property7

to University use from which nonstudents are excluded8

and the general expansion of the University into the9

surrounding community" and so forth.10

All of those reasons remain. And so if we11

don't keep the order in place and we allow a window12

for these nonresidential projects to go forward, I13

think we're continuing to undermine the efforts that14

we tried to put in place, which was to focus the15

University on compliance with these residential16

requirements.17

So, I don't think that they meet the18

standard for the stay that we are adopting. I19

understand that it's not in our regulations, but it's20

the kind of a standard that courts apply in granting21

stays.22

And I'd be happy to respond further if I23

can.24

CHAIRPERSON GRIFFIS: Thank you, Ms.25
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Mitten?1

Others?2

Noting this mission with specifically3

regards to condition 10 which deals with of course the4

freshmen/sophomores being on campus, there is some5

information. And what I'd like to have is a brief6

discussion on the logic of not staying condition 107

until perhaps the fall.8

As I understand this in terms of the9

submission for the motion to stay, it would mean10

acquiring or creating, or somehow making available11

residential beds that may not be filled is my12

understanding and my interpretation of this. Meaning,13

are you going to move people or have people moved mid-14

year when they are housed currently or whether that15

would occur at the beginning of a new year.16

First of all, am I correct in my17

understanding of that that's before us and is there a18

discussion on that issue?19

COMMISSIONER MITTEN: I'd like to just as20

a logic standpoint, which is if we stay condition 1021

but we don't stay condition 9 --22

CHAIRPERSON GRIFFIS: Right.23

COMMISSIONER MITTEN: -- then they still24

can't proceed.25
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CHAIRPERSON GRIFFIS: That's true.1

COMMISSIONER MITTEN: So I just think it's2

illogical to stay one and not the other.3

The other point that I would make is what4

I tried to say earlier, which is they've known about5

the requirement for housing freshmen and sophomores on6

campus since October of 2001. This is not something7

new. So if it's coming at a bad time, that's not the8

fault of the BZA. I mean, the fact that --9

CHAIRPERSON GRIFFIS: Well, let me10

interject, because I think this Board, of which you11

were a part in looking at this, took great pains in12

understanding the reality of timing, that is, the13

reality of what it takes to acquire 4, 50 or 1,00014

units, and I think that is what in fact this Board15

took very seriously in crafting the conditions that it16

did.17

I bring it up because it was a notion that18

came across to me in reviewing this is whether there19

was any logic to address condition 10.20

Now, condition 10, as I'm recalling on the21

filing, was a condition that was offered by the22

University. It obviously is one that we accepted and23

feel that it was good, appropriate and enforceable.24

I guess my issue is, is there some logic25
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to address that specifically, not obviously curing the1

entire issues before us but perhaps making note that2

this Board does understand the certain realities that3

go into the fulfillment of the plan but also the4

realities of timing and how one does reach fruition.5

MR. BERGSTEIN: Mr. Chair, if I could just6

make one slight correction. It's true that the7

University offered a condition like condition 10, but8

they did not indicate that the housing of freshmen and9

sophomore would be on campus.10

They indicated that they would implement a11

policy to house freshmen and sophomores in their12

dorms. But they did not indicate that the ones would13

be located on campus, which was something that the14

Board added to condition 10.15

CHAIRPERSON GRIFFIS: Right. Okay.16

Indeed. And I appreciate that correction.17

COMMISSIONER MITTEN: And if I could just18

weigh in here. I would just ask the Chair in19

considering staying condition 10 is to please return20

to your four prong test instead of thinking about how,21

you know, what perhaps might be a disadvantage from22

attempting to come into compliance at this particular23

juncture.24

CHAIRPERSON GRIFFIS: Yes.25
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COMMISSIONER MITTEN: I think I would just1

ask you to go back and ask yourself is the University2

likely to succeed on the merits of the appeal of3

condition 10? Is there irreparable harm caused to the4

University of we deny the stay of condition 10?5

And balance that against the harm if the6

stay of condition 10 is granted and consider what is7

in the public interest. And I think you'll find that8

there isn't a strong argument for granting a stay of9

condition 10.10

CHAIRPERSON GRIFFIS: Okay. Others?11

I appreciate that, Ms. Mitten, and I think12

that is the direction that we need to go specifically.13

I did want to add, because I thought Mr. Etherly --14

my understanding of some of the things that he was15

bringing up, may have begun with that and gone16

further.17

I also wanted to address some of the18

letters that were submitted as part of the record by19

the University that laid, I think, out the -- I don't20

know if it's correct in saying, but the kind of common21

sense when you look at these things. And so I thought22

it was important to have discussion, deliberation on23

it.24

I will just draw one's attention to page 225
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of an April 17 letter. Actually the top of it is1

April 16th, be that as it may, from the University and2

signed by a Ms. Phillips. And the bottom paragraph,3

"Withholding the issuance of permits to the School of4

Business will have no affect on the ability of the5

University to meet the requirements of the BZA order.6

The University has adequate financial7

resource to construct both new residential projects8

and the School of Business. The only circumstances9

preventing the University from immediately satisfying10

the requirements of the order is the time it takes to11

construct new residential facilities."12

So I think there was an issue that needed13

to address. Now does it fulfill the entire test for14

full motion to stay, I guess that is clearly up to15

this Board to decide.16

Others? Very well. Is there a direction17

that this Board would like to take?18

COMMISSIONER MITTEN: Mr. Chairman, I19

would move that we deny the motion to stay of20

conditions 9 and 10 of the BZA's final order on remand21

16553F.22

CHAIRPERSON GRIFFIS: Is there a second?23

BOARD MEMBER ZAIDAIN: I'll second the24

motion, Mr. Chair.25
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CHAIRPERSON GRIFFIS: Thank you very much,1

Mr. Zaidain.2

Discussion?3

Ms. Mitten, to reiterate then, the motion4

to deny the application of the University is based on5

the test for the motion to stay of which you say it6

has not risen to and therefore, you are moved to deny7

this motion for stay, is that correct?8

COMMISSIONER MITTEN: That's correct.9

CHAIRPERSON GRIFFIS: Very well.10

Is there further discussion?11

Then I would ask for all those in favor of12

motion to deny the motion to stay indicate by saying13

aye?14

ALL: Aye.15

CHAIRPERSON GRIFFIS: And opposed?16

BOARD MEMBER ETHERLY: Opposed.17

CHAIRPERSON GRIFFIS: Thank you very much.18

Let's record the vote.19

MR. MOY: Staff would record the vote,20

which is the motion to deny the -- which is to deny21

the motion to stay as 3, 1, 1. Three are the Chair,22

Ms. Mitten and Mr. Zaidain. Opposed to deny is Mr.23

Etherly. And one is the mayoral appointment not24

present, not voting.25
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CHAIRPERSON GRIFFIS: Thank you very much.1

Let's move on to the next case.2

MR. MOY: The next case, application for3

decision making, is Application No. 16921 of Celia4

Berg and Jack Benson, pursuant to a motion for5

reconsideration and request to vacate and stay of BZA6

Order No. 16921 dated March 24. The subject property7

to allow a rear addition to a single-family dwelling8

in t he R-2 District is at premises 4432 Paraday9

Place, N.W. in Square 1582, Lot 190.10

The Board received from the party opponent11

this motion for reconsideration and request to vacate12

and stay. That is in your case folders listed as13

Exhibit No. 40. That completes my briefing, Mr.14

Chairman.15

CHAIRPERSON GRIFFIS: Good. Thank you16

very much, Mr. Moy. I think the most appropriate17

thing to do is to look directly to the motion for18

reconsideration request for stay on this and go19

through each of the issues very briefly to see how the20

Board would like to proceed with this.21

Generally speaking, there are several22

fundamental aspects in the basis for this, and that is23

that the Board clearly erred in relying on the record24

or that information that were submitted and that,25
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frankly, conclusions were not based on proper findings1

of fact.2

The Office of Planning has also brought to3

bear on this in terms of errors created based on4

materials that were incorrectly stated, I guess, in5

one of their reports incorrectly stating that6

applicants were supportive on both sides and, I guess,7

incorrectly stating ANC's schedule.8

There is the direct comment to what is9

being presented to us as a disconnect between those10

comments made during the public hearing and that which11

came out in the official order.12

I think generally speaking, and for13

clarification, there are numerous times that an14

individual Board member might take a hearing in a15

direction of discussion but would not necessarily mean16

it was the basis or critical component to the order or17

the final order. It may be for evidencing and18

understanding the application, or the project. It may19

be well what they feel strongly about.20

In this case I think there was not21

necessarily a rouge member taking us down a discussion22

point, but I think there was some legitimate concern23

and investigation for an understanding as has been24

submitted to us here. The Board looks strongly at the25
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height and the massing of this as we do with almost1

all cases that is pertinent.2

I want to make one correction in terms of3

this mission that we have here that this would somehow4

be a numerous story or a two-story addition based on5

its height. The definition of story, I think, is6

clear and goes to levels, not necessarily height. I7

think that is, in fact, a wrong discussion and8

definition.9

There is also the issue of the10

reorientation of the stairs to the deck in back. I11

think we can address that fairly quickly. Obviously12

all these issues if talked about during the public13

hearing and were not incorporated in the order, then14

perhaps the motion for reconsideration would be15

pertinent for us to correct our own order and that's16

what's at issue is whether those comments were, in17

fact, the profound basis of which our deliberation and18

approval of this was based. That's my summation.19

I'll get into detail if needed. Others?20

BOARD MEMBER ZAIDAIN: Mr. Chair, I would21

agree. I mean, there were a lot of points raised in22

regards to some semantical aspects of the ANC and OP23

report which I don't think was really related to our24

findings.25
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Also, regardless as much as we respect the1

Office of Planning and ANC reports, we are required to2

give them great weight. It does not necessarily mean3

that we have to vote the way they recommend which4

sometimes is a very helpful piece of guidance.5

The other issues that were raised in the6

motion for reconsideration were, frankly, deliberated7

through the hearing process and this Board reach a8

conclusion. I do not see anything raised in this that9

should make us want to reopen the issue and maybe10

change what our conclusion was. I'm inclined not to11

support the motion for reconsideration.12

CHAIRPERSON GRIFFIS: Okay. Others?13

BOARD MEMBER ZAIDAIN: Would you like a14

motion to deny the motion for consideration?15

CHAIRPERSON GRIFFIS: Let's hear from16

others. We can deliberate and then we can go straight17

to motion, I believe. We may want to separate them18

and there are several issues before us. I mean, there19

is a request for a stay and request for20

reconsideration. I'm not sure how we would deny the21

application right now.22

Go ahead, Ms. Mitten.23

COMMISSIONER MITTEN: I was just going to24

just go back to the beginning of this which in the25
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motion for reconsideration the party in opposition has1

highlighted certain provisions of the ordinance that2

relate to the burden of proof. I think they are3

important because there's a disconnect between the4

standard and then some of the language that's used to5

describe the impact that the addition is going to6

have.7

Some of the highlighted language, "The8

proposed addition must not have a substantially9

adverse affect." It doesn't say adverse affect. It10

says substantially adverse affect. "The light and air11

available properties must not be unduly affected." It12

doesn't say it won't be affected.13

"The privacy of use and enjoyment of14

neighboring properties must not be unduly compromised.15

The addition together with the original building as16

viewed from the street, alley, and other public way17

must not substantially visually intrude upon the18

character." It's not that it won't visually intrude.19

It won't substantially visually intrude.20

These are certainly judgment calls that21

the Board as to make. What is later argued at point22

No. 12, it doesn't seem to have a page number, but23

where the party in opposition is suggesting that our24

decision will destroy the character, scale, and nature25
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of a residential area I think is a little over the top1

in terms of the impact.2

I think there is certainly going to be3

whenever someone builds a structure onto -- you know,4

if you're the neighbor whenever they add, it's5

possible that light and air will be affected to some6

extent.7

I think the judgment that we exercised was8

that the impact was not going to be substantial and9

certainly wouldn't rise to the level of destroying the10

neighborhood. I'm with Mr. Zaidain. I don't find the11

arguments in the motion for reconsideration to be12

compelling.13

CHAIRPERSON GRIFFIS: Good. Thank you14

very much. I think that is very pertinent. The15

issues that you highlighted in terms of this special16

exception, of course, came to us under 223.17

I guess to talk about some of the issues,18

the back stair and its access, there was one comment19

from the Board members, as I recall, was that that was20

going to increase the lack of privacy or bring the21

neighbors closer together so to speak but not in a22

good way.23

If you flipped it, it made some sense in24

my viewing of it because, in fact, the stairs would25
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drop closer to the driveway or on the driveway side,1

not towards the side yard side. In my recollection2

and my own deliberation that was not fundamental to3

the approval of this but was, in fact, I though, a4

logical idea that should be looked at by the5

architect.6

My point being it was not a condition of7

the approval that that happen. Also, going to the8

height, and you bring up a pertinent point of the9

issue of whether it would intrude on the character10

scale or the pattern of the houses.11

In fact, the architectural proportions on12

the addition are, I think, excellent for the existing13

and from what we have in the record for the adjacent14

properties is clearly holding in character. I think15

our issues of that was could you diminish or lessen16

the visual.17

Obviously it's a mass. You're going to18

see it. Would it lessen the visual impact of the19

addition and not on the reverse diminish the20

architectural character of the addition. Again, I21

think we left that up to the architect and the owner22

to make those decisions under our own observations.23

Okay. Is there anything else then? Any24

other comments on that?25
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COMMISSIONER MITTEN: I would just1

emphasize the point that you just made. I think the2

Board has been pretty deliberate in other cases where3

if there was a redesign or if there was something that4

was critical to the decision, the record was left5

open.6

The applicant was directed to submit7

revised drawings or whatever it was for the record8

before the decision so I think these comments and9

suggests were just that and they were not fundamental10

to the decision. Otherwise, the Board wouldn't have11

proceeded without revised drawing.12

CHAIRPERSON GRIFFIS: That's correct. I13

absolutely agree. Okay. Anything else? In which14

case we can move to deny the motions before us, and15

that is for reconsideration request to vacate and stay16

the Application 16921 which is A for Berg and Benson17

home addition. It came to us as a special exception18

under 223. I would ask for a second.19

BOARD MEMBER ZAIDAIN: Second.20

CHAIRPERSON GRIFFIS: Thank you, Mr.21

Zaidain. Further discussion or deliberation on the22

motion? I think it's been clearly laid out and is23

based on the current filings and also based on the24

review of the hearing record that we have.25
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If there is nothing further I would ask1

for all those in favor signify by saying aye.2

ALL: Aye.3

CHAIRPERSON GRIFFIS: Opposed?4

MR. MOY: The staff would record the vote5

as four, zero, one. Motion made by the Chairman,6

seconded by Mr. Zaidain. Also voting to deny the7

motion is Mr. Etherly and Ms. Mitten, a mayoral8

appointee not present and not voting.9

CHAIRPERSON GRIFFIS: Thank you, Mr. Moy.10

Do we have anything else to do today?11

MR. MOY: The next case, Mr. May, is on12

the way.13

CHAIRPERSON GRIFFIS: Indeed? He is not14

here yet?15

MR. MOY: He's not here. He's on the way.16

It could be any time. Also we have minutes for the17

month of April as well.18

CHAIRPERSON GRIFFIS: Well, those are19

always fun. I'm going to postpone the minutes at this20

time and let's recess until Mr. May is here which we21

will have our full board which will take up the last22

case of the morning's decision which is the appeal23

16935 of Southeast Citizen's for Smart Development,24

Inc.25
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MR. MOY: That will be fine, sir.1

CHAIRPERSON GRIFFIS: Thanks.2

(Whereupon, at 11:45 a.m. off the record3

until 12:22 a.m.)4

CHAIRPERSON GRIFFIS: Good. I thank5

everybody for their patients. Let's reconvene and6

call the last case for decision this morning.7

MR. MOY: Yes, Mr. Chairman. The next8

case application is No. 16935 of the appeal of9

Southeast Citizens for Smart Development, Inc.10

pursuant to 11 DCMR 3100 and 3101 from the11

administration decision of David Clark, Director of12

the Department of Consumer and Regulatory Affairs,13

allowing the construction of four (4) single-family14

dwellings allegedly in violation of the side yard15

requirements under Subsections 405.9 and 775.2,16

location parking space provisions under Subsection17

2116.1, parking space accessibility provisions under18

Subsection 2117.4, in a C-2-A District at premises19

1308, 1310, 1312, and 1314 Potomac Avenue, S.E.,20

Square 1045, Lots 134, 136, 137, 138.21

At its public hearing on April 15, 2003,22

the Board completed hearing testimony on the appeal23

and scheduled a decision meeting for May 6, 2003. The24

Southeast Citizens for Smart Development completed25
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their closing arguments that day. The Board requested1

proposed findings of fact and conclusions of law.2

These were provided by both the appellant and the3

developer of the property, Father Flanagan's Boys and4

Girls Home.5

That's listed in your folders as Exhibit6

46 and 47 respectively. The Board should note that in7

the developer of the property's findings of fact that8

there were two proposed findings of fact. One is a9

dismissal order should the Board decide to dismiss the10

appeal. The second is a draft order on the merits of11

the appeal. That completes my briefing, Mr. Chairman.12

CHAIRPERSON GRIFFIS: Thank you.13

MS. BAILEY: Mr. Chairman, a brief14

correction. The site is on C-2-B, not C-2-A. Sorry.15

CHAIRPERSON GRIFFIS: Good. Thank you.16

Okay. I would like to break this discussion up in17

order to facilitate an efficient ruling with this. I18

think, first of all, we can bring up the issue which19

has resurfaced, and that is the timeliness of the20

appeal based on the issue of side yard.21

I think we can then go through, if we do22

proceed beyond that, to the specific issues that23

frankly may well be property specific. So I would24

open the discussion on the timeliness that was filed.25
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Clearly, when we look at timeliness of an1

appeal that was filed, and we do know the history of2

this, there is a previous appeal and the Board had3

received the two documents and the permit4

applications.5

We were looking for that which had6

changed, or fundamentally changed, and then would7

establish, in fact, that the parties filing the appeal8

would not have known of an issue in the first appeal9

and, therefore, it would be timely to file an appeal10

to the second.11

I think, although it is somewhat -- well,12

there that is. When looking at the first appeal on13

the issue that had changed to the second went to use14

as classified going to the single family residential15

and so it is clear that the Board needs to look at16

whether a new review would have been required by the17

Zoning Administrator in looking at a group home as18

opposed to a single family residence with regard to19

the side yard.20

I do believe that there are -- although21

slight there are two different criterions that go to22

that and, therefore, I do find an appeal on this23

issue. I can hear from others.24

BOARD MEMBER ZAIDAIN: Before we get into25
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it, I want to say for the record that I was not1

present at the April 1st public hearing on this which,2

I believe, is the final one and I did read the record3

and am ready to participate. As such, I would agree4

with the Chair on the timeliness issue. We're dealing5

with the change in use here. We have already ruled on6

the parking but changing the use triggers requirements7

throughout the zoning code in terms of the standards8

that a structure must meet. It did not change the9

standards for the parking essentially which is why we10

stuck with the side yards and the standards are there11

for the side yards. A new review is required and it12

is my opinion that the appeal was filed timely.13

CHAIRPERSON GRIFFIS: Okay. For total14

clarity there is a difference in definition and how15

the regulations deal with one family dwelling and a16

community-based facility. In this specific instance17

of the side yards in the commercial zone 775, one18

would fall under 775.3. The other would fall under19

775.5.20

BOARD MEMBER ZAIDAIN: That is my21

understanding. Correct.22

CHAIRPERSON GRIFFIS: Okay. Any others?23

Is there an objection then to denying the motion to24

deny based on timeliness? Do I hear any opposition to25
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that? If not, we can take it as a consensus of the1

Board. Not noting any opposition to that, let's2

continue.3

We have before us then and have heard the4

appeal of the side yard issue. What I would like to5

do is pick up two of the properties first, 1310 and6

1312. Those are the two in the middle of the four and7

speak to the issue that has come before us in terms of8

whether that is -- whether those are matter of right9

and properly reviewed and approved for permit as semi-10

detached dwellings.11

Going to -- well, let me first -- well,12

um. I think the first thing to look at on that,13

pertinent to those is, first, my opinion and my14

deliberation and all the information that those are,15

in fact, correctly approved for permit as semi-16

detached one-family dwellings and that they are17

compliant with the issue that is before us, and that18

is the side yard as it is required in the dimensional19

requirements laid out in the 775.3 which references us20

back to the R-2 zone.21

There is reference to a previous decision22

by this Board as it related to side yards, and that is23

the Prichard case. I want to address the Prichard24

case briefly here and let others speak.25
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I believe that Prichard should, quite1

frankly, be limited to its own facts, and some of the2

facts in the Prichard case was that there was an3

addition to an existing structure and that addition --4

and that existing structure abutted rear yards of5

adjacent lots. In looking at Prichard I do not see6

the relevancy in review here with these properties.7

Additionally, I do not believe that8

Prichard in our decision, deliberation, and order,9

quite frankly, prohibits a matter of right use as10

single family -- a one family semi-detached dwelling,11

or prohibits a structure.12

In fact, I do not believe that the BZA13

would have jurisdiction to render a decision on a14

specific case that would, in fact, rewrite the zoning,15

would, in fact, create the element that matter of16

right use would be prohibited.17

I believe that as a semi-detached18

structure as is laid out in the definitions and then19

is filled in with the regulations which I think is20

exactly the way one needs to read these regulations21

with all the information noting that there may be --22

in the regulation which is perhaps why in one of the23

issues that we have jurisdiction over.24

But one cannot read a specific segment of25
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the regulations and disregard the full regulations and1

definition. So looking at 1310 and 1312 I do believe2

that they are properly cited with a lot-line wall and3

a free-standing wall that creates the area of the side4

yard.5

COMMISSIONER MAY: Mr. Chairman, can I6

follow that with a question?7

CHAIRPERSON GRIFFIS: Yes. Absolutely.8

COMMISSIONER MAY: I understand the9

argument that you are trying to make. At least, I10

think I do. And the concern about the potential for11

limiting or disallowing a matter-of-right use.12

I do have a question, though, for you13

about the interpretation of 405.3 in that context14

because the plain language of 405.3 which was, I15

think, the major basis for the Prichard decision,16

makes it pretty clear that one can't have a semi-17

detached dwelling without having a common division18

wall.19

At least, that's what I understand from20

what we discussed of Prichard and what was written in21

the decision. I'm wondering what your thinking is22

with that and how you resolve 405.3 with the argument23

that you're making here.24

CHAIRPERSON GRIFFIS: I resolve 4.05.325
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this way, and I think this was my thinking during1

Prichard. When one looks at a one-family dwelling2

erected that does not share a common division wall3

with an existing building or buildings being4

constructed together with a new building, it shall5

have a side yard.6

The specific fact of Prichard, as I7

indicated, abutted the rear yard. There is a rear-8

yard requirement for the properties to which it was9

adjacent. Therefore, it could not have conceivably10

shared a common division wall in the future or the11

present based on the regulation requirements for the12

set back so it had some logic to creating a special13

exception if one was to create that type of situation14

with an addition to an existing structure.15

I do not believe that 405.3 precludes one16

from building a lot line wall as one would not17

necessarily have control over the adjacent property or18

the development or future development, but it could,19

in fact, have an attached wall at some time and period20

as would be allowable in the regulations.21

Again, I think I have to go back to the22

fact of I do not see how 405.3 can bring us to23

essentially prohibiting row houses or semi-detached24

housing.25
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COMMISSIONER MAY: Okay. I think that's1

helpful. It's your opinion then that if one followed2

through on the notion of no common division wall,3

automatically meaning a side yard, that would, in4

fact, outlaw a row house being built alone, in5

essence, even if it were a matter of right in that6

use?7

CHAIRPERSON GRIFFIS: Yes. And I think8

that came up in this specific application or appeal9

and also in others. If you had the scenario of which10

you had three empty lots and you had ownership of the11

middle lot, would you be required to build two eight-12

foot side yards on a conforming 18-foot side row house13

lot.14

One interpretation out of Prichard is15

that, yes, you would, in fact, have two eight-foot16

side yards leaving you with a two-foot structure. It17

defies common sense. I do not think the regulations18

of 405.3 went to trying to control phasing of19

development, timing of development.20

I think it went directly to instances of21

which a common division wall with existing -- as I've22

stated, as it abutted areas that were open and23

required to be open. My interpretation doesn't go24

beyond that. I think the 405.3 also has to -- again,25
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as I started saying, you cannot read 405.3 alone. It1

has to be informed by definitions.2

If you go to definitions, and perhaps even3

looking at history, if we need to, to go beyond, and4

this is larger scope, of the intent of the Commission5

when it was drafted. But if you do look at the6

definitions of one-family semi-detached dwellings and7

lot-line wall, I think it is informative and fills out8

and creates the balance of which you should be reading9

405.3.10

I can read some of the definitions but the11

one-family -- I think it's informative as the one-12

family semi-detached dwelling is defined as a one-13

family dwelling, the wall on one side of which is14

either a party wall or a lot-line having one side15

yard. In its own definition it is not speaking to16

what others are doing in the area of the neighborhood,17

the development, the construction, or the adjacent.18

COMMISSIONER MAY: I think that is one of19

the reasons why 405.3 was written in the first place20

was to address those sorts of questions. As I recall21

the context in which that was originally written had22

to do with the way certain development was happening23

at the time.24

CHAIRPERSON GRIFFIS: But you wouldn't say25
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that 405.3 was written by the Commission and put into1

regulations to prohibit row houses in the District of2

Columbia?3

COMMISSIONER MAY: Oh, certainly not. But4

I think one could make the argument that it was5

intended -- let me put it this way. When it was6

written that the Commission had full knowledge that it7

would, in effect, disallow zero lot-line properties.8

I mean, I think one could take that9

interpretation, zero lot-line properties being a very10

specific and different and unusual form of development11

for the District. Whereas row houses are the12

predominant construction, if anything. It is13

certainly not uncommon.14

CHAIRPERSON GRIFFIS: I guess, for quick15

clarification, how do you view zero lot-line building16

as opposed to a row dwelling?17

COMMISSIONER MAY: Zero lot-line building,18

what I'm thinking about in this circumstance, this is19

a planning concept for laying out houses where you20

build one property line or one wall of the house on21

the property line and then consolidate all side yard22

space on the other side. It's a very common, frankly23

suburban, development practice.24

That, I think, was done with the knowledge25
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of the Commission. Rather, 405.3 was done with the1

knowledge that particular form of development was not2

something that they were actively seeking to allow and3

frankly didn't mind if it was disallowed. I think it4

was being done in response to other issues at the5

time.6

But this is all based on my recollection7

of what background we have read in the Prichard case.8

I am not speaking from hard facts or from the fact9

that I was there at the time. I can't say that. But10

I'm looking back at what was reviewed in Prichard and11

what we have discussed in that case and in this case.12

I think it is quite conceivable that a13

zero lot-line and full side yard property form of14

development was not -- may have been an accidental15

casualty of 405.3, but I think that it was done -- one16

could read the regulation as encompassing that.17

I think part of the reason for that is the18

fact that an eight-foot side yard in that sort of19

development circumstance is typically not enough side20

yard to make really usable side yard.21

I think that the planning concept in22

developing property in that fashion is that if you23

take what would have been eight-foot side yards on24

both sides of a 25-foot wide house or something like25
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that, and consolidated it you get one 16-foot side1

yard and 25 feet of house so you have more usable side2

yard space.3

CHAIRPERSON GRIFFIS: Another important4

suburban element is the eight-foot high stockade fence5

that usually goes up on the property line which seems6

to defy logic in that open space.7

It brings up an interesting point of how8

the utilization of the regulations for the setbacks in9

the areas go to light and air and circulation. I10

think also proper massing and placement and on and on.11

COMMISSIONER MAY: Right.12

CHAIRPERSON GRIFFIS: But when I look at,13

in fact, what is now here, I see the potential and14

opportunity for light and air coming on four sides of15

a structure.16

If one was to take the risk on a lot-line17

wall to build fenestration into the elevation, there18

you have actually an increased opportunity for light19

and air into the structure and also the20

diversification of light and air as it circulates21

around the structure.22

I understand what you're saying, Mr. May,23

and I think there is a counter discussion about the24

amenity or the potential benefit for precluding or for25
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encouraging certain types of development.1

BOARD MEMBER ZAIDAIN: Mr. Chair, I have a2

question. This has been a debate that's been going on3

with the BZA for quite some time. I guess I'm a4

little confused on why we are saying 405.3 necessarily5

dictates zero lot-line development. I mean, if you6

look at the definition of row dwelling, and I'm7

working under the old zoning code here so please tell8

me if I'm looking at the wrong -- it just says, "A9

one-family dwelling having no side yards."10

CHAIRPERSON GRIFFIS: That's correct.11

BOARD MEMBER ZAIDAIN: But if you look at12

405.3 all of those zoning districts listed there are13

the zoning districts that allow semi-attached14

dwellings and not necessarily row dwellings. For15

example, in R-2 you can't have a row dwelling. In an16

R-2 zone you're not going to have zero lot-line17

development.18

It seems to me just by the very nature of19

what is being referenced in 405.3, which is R-2, R-3,20

R-4, and R-5 which are all the districts that semi-21

detached dwellings can be located in, it seems to me22

that really the only thing that 405.3 is controlling23

is saying, hey, if you're going to build a semi-24

detached dwelling, which is allowed in these25
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districts, then you have to have an eight-foot side1

yard on the resulting free-standing side period.2

If you're going to have a row dwelling, it3

better be in R-3, R-4, or R-5. It can't be in R-2. I4

don't make the connection. I guess I've been sorting5

through as we've been talking in executive session6

here why I get jumbled up as we discuss this. I guess7

that's the reason, because I view the underlying8

zoning district as controlling zero lot-line9

development and not necessarily 405.3.10

CHAIRPERSON GRIFFIS: I think the11

confusion comes if you just start to put in free-12

standing wall and lot-line wall and that's where the13

differentiation is.14

BOARD MEMBER ZAIDAIN: Tell me the15

differentiation for that.16

CHAIRPERSON GRIFFIS: 1310 is a lot-line17

wall.18

BOARD MEMBER ZAIDAIN: What is what?19

CHAIRPERSON GRIFFIS: Property number of20

the town house.21

BOARD MEMBER ZAIDAIN: We are getting22

really confused.23

CHAIRPERSON GRIFFIS: If you have a24

structure that is being built on the lot line, on the25
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property line, it goes up and it offers an eight-foot1

side yard on the resulting free-standing side, meaning2

that side is not connected or on a property line.3

That is the way I read 405.3.4

Others say if you build the wall on the5

lot line but it does not attach to a structure on the6

adjacent lot, then it is also a free-standing side7

and, therefore, has to be set off the property line8

the distance of a required side yard.9

BOARD MEMBER ZAIDAIN: You're saying two10

free-standing sides, one of which is attached and one11

of which is not. Do I follow you?12

CHAIRPERSON GRIFFIS: I think so.13

BOARD MEMBER ZAIDAIN: Well, wouldn't that14

be a semi-detached house?15

CHAIRPERSON GRIFFIS: With one single side16

yard.17

BOARD MEMBER ZAIDAIN: Right.18

CHAIRPERSON GRIFFIS: That's the way I see19

it.20

COMMISSIONER MAY: I think that we do need21

to maintain the distinction that was made in Prichard22

in the definition of free-standing wall. That was one23

of the points made in that particular discussion and24

decision.25
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There is an inherent conflict between a1

lot-line wall and a free-standing wall. In other2

words, a lot-line wall, if it's not actually attached,3

is by definition in the zoning code a free-standing4

wall.5

I think what we have is yet another6

example where 405.3 and the rest of the zoning7

regulations are not as consistent as they should be.8

It should have either addressed directly the9

possibility of a lot-line wall or free-standing wall10

should have been defined in some way because the11

dictionary definition doesn't allow the equivalence12

that you had suggested before.13

CHAIRPERSON GRIFFIS: If I heard you14

correctly, you said that the regulations define an15

unattached wall as a free-standing wall.16

COMMISSIONER MAY: No, the regulations17

don't define that. The dictionary defines it.18

CHAIRPERSON GRIFFIS: Okay. I think that19

is an important clarity.20

COMMISSIONER MAY: The regulations state21

that if it's not defined in the definition --22

CHAIRPERSON GRIFFIS: So the regulations23

differentiate between free-standing wall and lot-line24

wall. In fact, in their definition of semi-detached25
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there is no free-standing talked about. It is the1

lot-line wall and that is what defines a one-family2

semi-detached dwelling.3

COMMISSIONER MAY: I think that is one of4

the real complications we have with the way 405.3 is5

written.6

CHAIRPERSON GRIFFIS: I agree that there7

is some complication.8

COMMISSIONER MAY: I think I wanted to9

make the point that there is not a -- I wouldn't agree10

that there is an automatic equivalence between a lot-11

line wall and a common division wall that you seem to12

suggest in addressing 405.3 because I think that in13

Prichard we found that there is a difference and that14

a common division wall is an attached wall. A free-15

standing wall is --16

CHAIRPERSON GRIFFIS: Is on it's own.17

COMMISSIONER MAY: -- not an attached18

wall.19

BOARD MEMBER ZAIDAIN: Similar to what20

we're dealing with here.21

COMMISSIONER MAY: Right. I think there22

is an inherent conflict in the way the zoning23

regulations are written between free-standing and24

these other definitions.25
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BOARD MEMBER ZAIDAIN: I mean, the 405.31

reference is a common division wall. It doesn't2

really get into free-standing. It says if it does not3

have a common division wall, it's free standing4

because it's not sharing. It's not a party wall so5

then the side yard requirement kicks in. That's my6

interpretation of it.7

COMMISSIONER MAY: It's saying anywhere8

that you're not attached you are freeing standing and9

there should be a side yard.10

CHAIRPERSON GRIFFIS: That's not what it's11

saying.12

BOARD MEMBER ZAIDAIN: I guess the13

confusion is talking about this preclusion of row14

houses. First of all, in R-2 you can't build a row15

house. That's not going to affect that. In R-3 and16

R-4 and R-5 you can.17

CHAIRPERSON GRIFFIS: Okay. Lose the row18

house.19

BOARD MEMBER ZAIDAIN: I keep hearing the20

discussion --21

CHAIRPERSON GRIFFIS: The Prichard22

decision ca prohibit a semi-detached dwelling. Matter23

of right structure use.24

BOARD MEMBER ZAIDAIN: At this point I25
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don't see that.1

CHAIRPERSON GRIFFIS: Mr. May, correct me2

if I'm wrong. If you follow May's logic, then the3

Prichard does, in fact, prohibit the development of a4

matter of right use and structure. In fact, in this5

particular case it may well prohibit the construction6

of 1310 and 1312 on Potomac Avenue, S.E.7

COMMISSIONER MAY: I'm sorry. Can you8

repeat that so I can correct you if you're wrong?9

CHAIRPERSON GRIFFIS: If you follow Mr.10

May's logic as he has laid out in what Prichard tells11

us to do with 405.3, it, in fact, prohibits the matter12

of right construction -- the construction of the13

matter-of-right use and structure of a semi-detached14

dwelling.15

Those semi-detached dwellings are16

evidenced in 1310 and 1312. This is the situation17

because if this property wall, if I look at the plans18

as north as up on the west side, there is a lot-line19

wall.20

According to Mr. May's interpretation of21

what we decided in Prichard of which I do not agree,22

that would require to be connected physically to the23

structure on the adjacent property. Therefore, 131224

and 1310 as laid out require two side yards in order25
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to somehow make it a proper --1

BOARD MEMBER ZAIDAIN: I don't know and2

I'll let Mr. May elaborate because I don't understand3

either. The way I look at this and the way I read4

405.3 is these do not share a common division wall so5

guess what? They have to have an eight-foot side6

yard. That's the way I read it. I don't understand7

the preclusion of anything.8

CHAIRPERSON GRIFFIS: One side yard east9

side, semi-detached.10

BOARD MEMBER ZAIDAIN: Right.11

CHAIRPERSON GRIFFIS: Are these allowable?12

BOARD MEMBER ZAIDAIN: Are these13

allowable?14

CHAIRPERSON GRIFFIS: Yeah.15

BOARD MEMBER ZAIDAIN: If they have an16

eight-foot side yard.17

CHAIRPERSON GRIFFIS: Okay.18

BOARD MEMBER ZAIDAIN: Which is what we're19

going to have to get into.20

CHAIRPERSON GRIFFIS: On one wide or both21

sides?22

BOARD MEMBER ZAIDAIN: On one side. On23

the resulting --24

COMMISSIONER MAY: They're all resulting.25
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This is the essential problem. What I'm looking at -1

- the common sense interpretation of this is that --2

BOARD MEMBER ZAIDAIN: I see where you're3

going.4

COMMISSIONER MAY: The way you read 405.35

is that if they are not actually attached, there needs6

to be a side yard and, therefore, yes, it can't be a7

single-family semi-detached in this configuration.8

Does it disallow single-family, semi-detached?9

It does not because this very easily could10

have been reversed and they could have been attached.11

Could have had two walls attached so it doesn't12

disallow the use. Now, it does disallow one variation13

of the use as it is defined, and that is the lot-line14

version of a semi-detached.15

BOARD MEMBER ZAIDAIN: Why are we applying16

this strictly to semi-detached dwellings? I mean, I'm17

starting to see where this is going in terms of18

precluding semi-detached dwellings. It says, "When a19

one-family dwelling, flat, or multiple dwelling is20

directed that does not share a common division wall."21

I mean, if it's a semi-detached dwelling22

which is allowed as a matter of right in these23

mentioned districts it, by definition, can have a lot24

line and wall. I do agree on the point that we can25
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interpret this to preclude that.1

CHAIRPERSON GRIFFIS: So in this specific2

instance you submit this permit for the 1310 and 1312.3

You label them semi-detached. Do you agree with the4

Zoning Administrator's review of this that they are5

compliant with a single eight-foot side yard?6

BOARD MEMBER ZAIDAIN: As a semi-detached?7

CHAIRPERSON GRIFFIS: Right. That's your8

one option. The other option is to follow Mr. May's9

persuasive logic, that as looking at a semi-detached10

structure at 1310 and 1312, the Zoning Administrator11

in order to make it compliant to a semi-detached would12

require two side yards, a side yard on each side.13

BOARD MEMBER ZAIDAIN: As soon as I turn14

my mic off I'm going to dig through these regulations15

a bit more. Right now that seems contrary to what the16

definition of a semi-detached is.17

CHAIRPERSON GRIFFIS: Very good.18

COMMISSIONER MAY: That's the essential19

problem. I do have to clarify. I'm arguing a point20

here. I haven't necessarily made up my mind on where21

this is going to land, Mr. Chairman.22

CHAIRPERSON GRIFFIS: I understand. It's23

always good to identify the enemy.24

BOARD MEMBER ZAIDAIN: The more I look at25
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405.3 I don't understand why we are -- I really wish1

the Zoning Commission would write these things better.2

COMMISSIONER MAY: Me too.3

CHAIRPERSON GRIFFIS: I think we can4

conclude on that note. I think this is a very5

important discussion for this particular case. I6

think we need to understand it in part of our7

deliberation. As I started saying, I believe, and my8

position is as I've looked at this entire record, that9

the Prichard decision would be limited to its own10

facts.11

As I laid those out, that is the way that12

I see it. Therefore, I look to 1310 and 1312 in that13

light and in the light of all that has been submitted.14

I believe it may be important as we have broken this15

out, I would like to put this in the form of a motion16

and continue the deliberation.17

I'm not precluding anyone from continuing18

the discussion, but it think it's important just to19

frame our own discussions on this. I would move20

denial of the appeal of the Southeast Citizens for21

Smart Development for the specific properties of 131022

and 1312 Potomac Avenue, S.E. I would ask and invite23

a second.24

BOARD MEMBER ZAIDAIN: Can you give me lot25
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numbers from those addresses?1

CHAIRPERSON GRIFFIS: Yeah. Lot 135 and2

lot 136.3

BOARD MEMBER ETHERLY: For purposes of4

discussion, Mr. Chair, I'll second the motion.5

CHAIRPERSON GRIFFIS: Thank you very much.6

I think it does come down to the fact of your7

interpretation of semi-detached in the regulations and8

what the Zoning Administrator would have been required9

to look at in reviewing the compliance with the10

regulations for these two specific properties as semi-11

detached. I think it has been evidenced on both12

sides.13

Perhaps there are more sides but both14

sides we've had evidence today is whether a lot-line15

wall and a single eight-foot side yard is, in fact,16

compliant with the regulations in the definition of a17

semi-detached dwelling. That is what is the issue18

before us.19

BOARD MEMBER ZAIDAIN: So on those two we20

are determining that they are, and let's be clear,21

semi-detached dwellings that have to have an eight-22

foot side yard which we are saying that they have on23

those two.24

CHAIRPERSON GRIFFIS: Yes.25
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BOARD MEMBER ZAIDAIN: Okay.1

CHAIRPERSON GRIFFIS: Further discussion?2

COMMISSIONER MAY: Yeah. I'm going to3

simplify 405.3 for a second and then ask a question4

about it. When a building, a residential building,5

does not share a common division wall with an existing6

building or a building being constructed together with7

a new building, it shall have a side yard on each8

resulting free-standing side.9

I guess my question is can we reasonable10

interpret this to say that this applies in11

circumstances when it's attached on one side. When we12

broaden this to attaching on the notion of two sides,13

does it become contradictory. In other words, is it,14

in fact, necessary to whether side-yard regulations15

already cover this point by stating that there shall16

be no side yard required or, if it exist, then it will17

be a certain minimum dimensions.18

In other words, I guess what I'm wondering19

is when you try to look at this in the simple20

language, what was the need that drove the regulations21

to start with.22

BOARD MEMBER ZAIDAIN: We can only23

speculate on that. My interpretation of it would be24

and, again, this is just speculation, that when there25
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is a resulting side that is not attached, when it is a1

single-family that does not have a common division2

wall, then the resulting side -- well, I don't even3

want to go there to be honest with you.4

CHAIRPERSON GRIFFIS: I think if we have5

to do an interpretation of where or why it came to, we6

have to start with definitions in 199 and then the use7

designation that starts in R-2 which is located in8

300.3C which clearly lays out what the semi-detached9

dwelling is and its use as allowable in the R-2. How10

we could interpret one section of the regulations is11

prohibiting use and structure is beyond my12

understanding.13

BOARD MEMBER ZAIDAIN: It seems to me it14

was trying to maintain consistent side yard dimensions15

in residential districts where there is not a common16

division wall. That would be my only guess but,17

again, that's a guess.18

CHAIRPERSON GRIFFIS: It would come up in19

a condition of which the end row perhaps of a lot that20

abutted rear yards may require a side yard.21

BOARD MEMBER ZAIDAIN: Didn't we say22

Prichard was based on its own facts?23

CHAIRPERSON GRIFFIS: Indeed. That was in24

addition to an existing structure.25
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COMMISSIONER MAY: All right. Just to1

keep beating this point to death, Mr. Chairman, you're2

suggesting that we could, in fact, rule today that the3

two properties that you enumerated before are, in4

fact, compliant with 405.3, or they are not precluded5

by 405.3 and that it is consistent with the zoning6

regulations and, yet, we are not being inconsistent7

with the Prichard case previously decided because8

Prichard on its own merits was addressing a different9

situation simply because it was abutting rear yards10

rather than abutting another side of a property, if11

you will.12

CHAIRPERSON GRIFFIS: And it was an13

addition to an existing structure, yes.14

COMMISSIONER MAY: And because it's an15

addition. Okay. So, in essence, what this comes down16

to is that your conclusion that, in fact, the zoning17

regulations allow a semi-detached property where on18

one side there was no side yard. Yet, it's not19

hatched with a common division wall by virtue of the20

definition of semi-detached single-family property.21

CHAIRPERSON GRIFFIS: That's correct. I22

think the definition is very clear on that, that the23

semi-detached is a lot-line wall and a side yard on24

the resulting free-standing side.25
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COMMISSIONER MAY: Okay. I don't think I1

have any further questions about it.2

CHAIRPERSON GRIFFIS: Further3

deliberation? The motion then before us, and has been4

seconded, for the denial of the appeal of 1310 and5

1312 which is the lot 135 and 136, if I am recalling6

correctly. I don't have it right in front of me. Is7

that correct?8

COMMISSIONER MAY: That is correct.9

CHAIRPERSON GRIFFIS: Very well. Then I10

would ask for all those in favor of the motion signify11

by saying aye.12

PARTICIPANTS: Aye.13

CHAIRPERSON GRIFFIS: Opposed?14

COMMISSIONER MAY: No.15

CHAIRPERSON GRIFFIS: We can record the16

vote.17

MR. MOY: Yes. The staff would record the18

vote as three, one, one. The three to move to denial19

of the appeal for said properties is the Chairman, Mr.20

Etherly, Mr. Zaidain, opposed Mr. May. One mayoral21

appointee not present and not voting.22

CHAIRPERSON GRIFFIS: Thank you, Mr. Moy.23

As we move then to the last property, and I guess we24

should say for the record it is in the written25
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submissions, that lot 173 1308 was not at issue under1

appeal as it was -- the parties in participation2

concurred that was a detached house.3

We go to lot 134 1314 Potomac Ave., S.E.4

First of all, let me reiterate some of the things that5

were said and perhaps add a little bit to it. It is6

clear when the Zoning Administrator would have looked7

at the instant permit that is part of this application8

and the appeal would have -- the difference between9

looking at the previous permit and this new permit was10

how one would view the side yard regulations.11

Of course, the use and structure regulate12

what that is. As I stated in 775.5 there is a13

different calculation for side yards than there is in14

775.3 which is the permit number two. As we look at15

lot 134 1314 Potomac Ave., S.E., I would again state16

that the fact that this is a semi-detached dwelling of17

which it has a lot-line wall and requires an eight-18

foot side yard on its resulting free-standing side.19

I think the determination of regulations20

is the same as we have just discussed in 136 and 135.21

However, 134 differs in one particular aspect. It22

does not have a confirming eight-foot side yard on its23

east side. The record reflects that there is24

essentially three-foot setback from the property line25
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which, therefore, does not comply, from my1

understanding of the regulation, that should have been2

put to bear on that property does not comply with3

those.4

Mr. Zaidain.5

BOARD MEMBER ZAIDAIN: I would agree with6

your interpretation. I think working through 405.37

has been very helpful. As we have kind of concluded,8

it is something we have been grappling with for a9

while.10

I think the fact that these are semi-11

detached dwellings that have a lot-line wall that are12

not shared, they must have a side yard on the13

resulting side. Under the regulations that would be14

eight feet. It is clear that lot 134 does not meet15

that. I would agree with your statements.16

CHAIRPERSON GRIFFIS: Others?17

COMMISSIONER MAY: No, I would agree.18

This is a pretty clear case that the side yard is19

deficient on that side. It should have been caught.20

BOARD MEMBER ZAIDAIN: I'll make a motion21

to approve the appeal of lot -- well, approve the22

appeal as it applies to lot 134 in regards to that's23

structure's side yard set back as it would be out of24

compliance with 405.3 of the zoning regulations.25
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CHAIRPERSON GRIFFIS: Second. Further1

discussion or elaboration? Evidence in the record2

that anyone would like to call our attention to?3

BOARD MEMBER ZAIDAIN: The plans.4

CHAIRPERSON GRIFFIS: Okay. There is a5

motion before us to grant the appeal of Southeast6

Citizens for Smart Development, Inc., as it relates to7

the requirements for side yard provisions on lot --8

Mr. Zaidain?9

BOARD MEMBER ZAIDAIN: 134.10

CHAIRPERSON GRIFFIS: On lot 134. It has11

been established and my understanding from the Board12

in its discussion and deliberation on this that in the13

submitted records and in the documents shown that14

being written and also the plans that it is clear to15

the Board that it is not -- that the resulting free-16

standing side on lot 134 does not have a conforming17

eight-foot side yard.18

Anything further? Any other19

clarifications or deliberations? If not, I can ask20

for all those in favor of the motion signify by saying21

aye.22

ALL: Aye.23

CHAIRPERSON GRIFFIS: And opposed?24

MR. MOY: Staff would record the vote as25
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four, zero, one to grant the appeal to the property on1

lot 134. Mr. Zaidain made the motion. I'm sorry,2

sir. Who seconded the motion?3

CHAIRPERSON GRIFFIS: I seconded the4

motion.5

MR. MOY: I'm sorry. The Chairman6

seconded the motion.7

CHAIRPERSON GRIFFIS: Anything else? Very8

well. We are postponing approval of the minutes until9

time determined. With that then, I can adjourn the10

morning session of the 6th of May, 2003. Thank you11

all very much.12

(Whereupon, at 1:09 p.m. the hearing was13

adjourned and resumed at 2:00 p.m.)14
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